Engrossed House Bill 2805 – Off-Site Prefabricated Language

Engrossed House Bill (EHB) 2805 was passed by the 2010 Washington State Legislature regarding “Off-Site, Prefabricated, Non-Standard, Project Specific Items” utilized on public works projects.  The Department of General Administration developed language as a guideline to address the requirements of EHB 2805.  The language is to be included in all public works contracts as follows:

· For public works projects estimated to cost over $1 million

· For public works contracts entered into between September 1, 2010 through December 31, 2013

· Not for public works projects of the Washington State Department of Transportation (WSDOT) or local transportation projects.
Data Collection Requirements
The following language addresses the data collection requirements of EHB 2805 and should be placed in the general or supplemental contract conditions under the prevailing wage topic:

The Contractor or subcontractor directly contracting for “Off-Site, Prefabricated, Non-Standard, Project Specific Items” shall identify and report information required on the affidavit of wages paid form filed with the Department of Labor and Industries.  The Contractor shall include language in its subcontracts requiring subcontractors and lower-tier subcontractors to comply with the reporting requirements for” Off-Site, Prefabricated, Non-Standard, Project Specific Item” on the affidavit of wages paid.  

The reporting requirement for Items shall apply for all public works contracts estimated to cost over $1 million entered into by the Owner and Contractor between September 1, 2010 through December 31, 2013.  
"Off-site, prefabricated, nonstandard, project specific items" means products or items that are:

a) Made primarily of architectural or structural precast concrete, fabricated steel, pipe and pipe systems, or sheet metal and sheet metal duct work;

b) Produced specifically for the public work and not considered to be regularly available shelf items;

c) Produced or manufactured by labor expended to assemble or modify standard items; and

d) Produced at an off-site location outside Washington.

The Contractor or subcontractor shall comply with the reporting requirements and instructions on the affidavit of wages paid form, and shall report the following information  on the affidavit of wages paid form submitted to the Department of Labor and Industries in order to comply with the reporting requirements for use of “Off-Site, Prefabricated, Non-Standard, Project Specific” items:

a) The estimated cost of the public works project;

b) The name of the awarding agency and the project title;

c) The contract value of the off-site, prefabricated, nonstandard, project specific items produced outside of Washington State, including labor and materials; and

d) The name, address, and federal employer identification number of the contractor that produced the off-site, prefabricated, nonstandard, project specific items.

Contractor Responsibility Requirements
EHB 2805 adds an additional mandatory bidder responsibility criterion to the existing mandatory bidder responsibility criteria of RCW 39.04.350.  The following language addresses the bidder responsibility requirements of EHB 2805 and should be added to the list of existing mandatory bidder responsibility criteria, and placed in the Instructions to Bidders, General Conditions or Supplemental Contract Conditions under the bidder or contractor responsibility topic.  Suggested language for bidding documents to address the mandatory bidder responsibility criteria may be found in the Suggested Guidelines for Bidder Responsibility, published by the Capital Projects Advisory Review Board (CPARB), and available on CPARB’s website at : http://www.ga.wa.gov/CPARB/index.html
A bidder must not have violated the “Off-Site Prefabricated Non-Standard Project Specific Items” reporting requirements more than one time as determined by the Department of Labor and Industries.

Subcontractor Reporting Sanction
The following is optional language which addresses subcontractors who may be found to have violated the “Off-Site Prefabricated Non-Standard Project Specific Items” reporting requirements.  

The owner may direct the contractor, at no additional cost to the owner, to remove and substitute any subcontractor(s) found to be out of compliance with the “Off-Site Prefabricated Non-Standard Project Specific Items” reporting requirements more than one time as determined by the Department of Labor and Industries.
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