Capital Projects Advisory Review Board 

Industry-Wide Issues Meeting Notes - January 4, 2008
	DJ
	Dave Johnson
	WA St Bldg & Construction Trades Council
	360-357-6778
	DJIW86@aol.com

	Absent
	Dan Absher
	Absher Construction
	253-845-9544
	dra@abshernw.com

	LS
	Larry Stevens covering for Ed Kommers 
	Mechanical Contractors
	206-612-7304
	lwstevens@wwdb.org
ekommers@mcaww.net

	ND
	Nancy Deakins covering for John Lynch
	General Administration
	360-902-7227
	deakink@dshs.wa.gov
jlynch@ga.wa.gov

	MIM
	Miriam Israel Moses
	REBOUND, A Building Trades Organization
	206-441-0455
	MIMoses@rebound.org


	LM
	Lyle Martin for Tom Peterson 
	Hoffman Construction
	206-767-8697
	Tom-peterson@hoffmancorp.com


	JH-R
	Juan Huey-Ray
	OMWBE 
	360-704-1188
	JHuey-Ray@OMWBE.WA.GOV


	MP
	Mike Purdy
	UW
	206-221-4235
	mpurdy@u.washington.edu

	NH
	Nora Huey
	King County
	206-684-2049
	Nora.huey@KingCounty.gov

	Absent
	Eric Johnson 
	WA Assoc of Counties
	360-753-1886
	ejohnson@wacounties.org

	JA
	John Ahlers
	Ahlers & Cressman PLLC
	206-287-9900
	jahlers@ac-lawyers.com

	RS
	Rick Slunaker
	Associated General Contractors
	360-352-5000
	rslunaker@agcwa.com

	Absent
	Dan Vaught
	School Districts Project Review Board
	425-408-7800 or 7801
	dvaught@nsd.org

	BM
	Bob Maruska
	Port of Seattle
	206-728-3146
	Maruska.b@portseattle.org

	AP
	Ashley Probart
	WA. Assoc. of Cities
	360-753-4137, ext. 133
	ashleyp@awcnet.org


	JZ
	Janice Zahn
	Port of Seattle
	206-728-3798
	Zahn.j@portseattle.org

	Other Attendees

	MT
	Michael Transue
	AGC
	253-223-2508
	cmjtransue@comcast.net

	RP
	Robynne Parkinson
	Groff/Murphy

Design Build Institute of America
	206-678-9800
	rparkinson@groffmuphy.com

	DL
	Dick Lutz
	Centennial Cont.
	360-867-9443
	dicklutz@agcwa.com

	GE
	Ginger Eagle
	WA Public Ports Association
	360-943-0760
	geagle@washingtonports.org


	MT
	Michael Transue
	Associated General Contractors
	253-223-2508
	Cmjtransue@comcast.net


	SB
	Stan Bowman
	AIA WA Council
	360-943-6012
	bowman@aiawa.org

	JL
	John Littel
	Northwest Carpenters
	206-465-9730
	jlittel@nwcarpenters.org

	DL
	Dick Lutz
	Centennial Cont.
	360-867-9443
	dicklutz@comcast.net 

	DG
	Daniel Galvin


	Office of the Attorney General
	360-753-1626
	danielg@atg.wa.gov


	DG
	Dick Goldsmith
	AWPHD
	206-216-2528
	richardg@awphd.org


	RL
	Randy Loomans
	IUDE, Local 302
	206-251-5399
	rloomans@local302.com


	NA
	Norman Anderson
	Carpenters Trusts of Western Washington
	206-441-6514
	normana@ctww.org


	KB
	Kathie Bates
	Carpenters Trusts of Western Washington
	206-441-6514
	kathieb@ctww.org


	RV
	Rob Van Alstyne
	Pacific NW Carpenters
	206-612-9512
	rvanalstyne@nwcarpenters.org



The meeting began at 12:05 p.m.
Responsibility Guidelines – Appendix A
Mike Purdy presented proposed language to add to the Supplemental Bidder Responsibility Guideline, Appendix A.  See attached draft language.  Mr. Purdy, working with representatives of contractors, labor, and owners reached consensus on this issue.  By unanimous vote, the Industry-Wide Subcommittee approved the language as a recommendation for CPARB to adopt the additional criteria relating to lawsuits and prevailing wages.  Remaining issues to work on include safety and wage payment act.
GC Liability for Trust Payments/Defaulting Subcontractors 

Dave Johnson and Norm Anderson, Administrator of the Carpenters Trust, discussed the concerns Labor and the Trusts have with the draft legislation.  The following summarizes the concerns:

· This issue is outside of the area of CPARB’s authority because the issue and draft legislation impacts public works, private construction, and Title 60.  CPARB’s area of responsibility is limited to public works.
· ERISA (federal law) preempts this legislation.  Litigation will likely result with challenges to the authority of the state to legislate the trust.
· Significant administrative burdens will be placed on the trusts and the time periods established in the legislation do not take into account the payment process.  Trust payments are not due until the end of the month with a 15 to 30 day grace period before the dues are delinquent.  Placing liability on the trust after 14 days is inappropriate given the realities of the payment process.
· Trusts may not be able to tell who is working for which contractor.  Trusts do not know who is being hired, which job they are assigned to, and the real hours worked.  Trusts do random audits on 5% of the contractors on a yearly basis.  Findings indicate underreporting of hours.
· One possible consequence of the draft legislation is that payment programs the trust works out with delinquent subcontractors may be in jeopardy.  Trusts do not want to loose their ability to collect delinquent payments.  

· Trusts would need to invest significant time and money developing a logging system to deal with requests from contractors. 

· Legislation may result in outstanding liability of owners and increase prevailing wage complaints and litigation.
· General Contractors can issue joint checks to manage issue.

· Overall concern is that the interests of general contractors are being placed over the worker.
On behalf of general contractors, John Ahlers and Rick Slunaker addressed their concerns and the reasoning behind the draft legislation:
· Contractors are seeking a process for accountability that allows contractors to protect themselves from defaulting subcontractors.  
· Real creditor to the trust is the subcontractor, who made the agreement with the trust.  Contractor pays the subcontractor and part of that payment is the money due to the trust.  Contractor ends up paying twice if a subcontractor fails to make payment.  Contractors bond is at risk when the subcontractor fails to pay.  Contractors bond is not insurance, rather the contractor must repay the bonding company.

· Some concern that the trust may not need to try to collect from the subcontractor because the trust can look to the general contractor and the contractors bond in the event the subcontractor fails to pay.  
· General contractors want to place responsibility on the parties that can exercise control and manage the risk.  

Representatives from labor, trusts and general contractors expressed interest in further discussion of the issues.  This issue is not appropriate to take to CPARB at this time.  The Industry-Wide Subcommittee established a task force made up of labor, trusts, contractors, subcontractors and owners to work on this issue.  Mr. Slunaker agreed to chair the task force and will seek involvement from the trust groups.  Persons interesting in being involved on this task force should contact Mr. Slunaker.  Mr. Slunaker will provide task force member list to chair of industry-Wide Subcommittee next month.

Mike M Johnson Legislation 

Nora Huey started the discussion explaining that an owners meeting was held on December 18th to review the draft legislation.  Overall, owners do not believe legislation is needed.  Owners expressed concern that the draft prepared by AGC did not represent a compromise and that the rules established in the draft would not provide for effective management of projects.  Draft legislation does not take into account the nuances of different project needs, the size of the project, schedule, and risks associated with the projects.  One size does not fit all.  Meeting Notes from 12/18/08 meeting are attached.  
Owner representatives expressed concern with nomenclature, indicating that owners were interpreting the draft legislation differently.  Owners are concerned with how this will impact smaller jurisdictions and private construction interests.

Mr. Ahlers and Mr. Slunaker indicated that they believe this draft represents a compromise.  Many contractors are fundamentally opposed to forfeiture merely because a contractor failed to dot an “I” or cross a “T” as required in the notice provision.  Mr. Ahlers indicated that during the meeting in November between AGC and various owners, he thought that owners were most interested in timely notice.  This draft provided for forfeiture if a contractor did not provide notice within 21 days.  With regard to supporting documentation, many times the documentation requested, including cost estimate/documentation, is difficult for a contractor to provide in such short time period.  The draft language allowed for the parties to look at other factors to determine how the failure to provide timely documentation would impact the contractor’s claim.  
Mr. Slunaker indicated that the draft language did not use the term prejudice.  Mr. Slunaker indicated that evolving uniformity of nomenclature would be an ancillary benefit of the legislation, lessening some angst and confusion among contractors and perhaps encouraging more bids.  Currently owners can use the requirements of notice as a sword to force contractors to take substantially less money than what they are entitled too.
Miriam Moses indicated that she is in support of legislation.  Forfeiture of a claim is too severe a consequence and the issue is one of fairness and balance.  Ms. Moses believes the parties should seek some compromise.
Mr. Ahlers indicated that the prejudice standard is working for larger public owners in Washington and in the federal government.  He believes there has been more litigation since the Absher case, that strict timeliness provisions cause litigation.

Robynne Parkinson supports legislation indicating that she believe that strict timeliness requirements limit competition (less contractors are willing to bid on the project), impact contractors bonding limits, and is increasing the cost of projects.

Larry Stevens indicated that he thinks this draft represents some compromise.  Subcontractors are shying away from certain projects due to how owners are enforcing timeliness requirements and that we should look closer at the issue and have more discussion.

Mr. Purdy expressed concern with the overall process of how this issue is being handled.  In this case, AGC brought owners together and then presented a piece of draft legislation.  What has worked on other issues presented at CPARB was getting parties together at the table to talk about concepts.  Mr. Purdy recommended more dialogue and getting a smaller group together to work the issue.  
Nancy Deakins expressed similar concern with the process.  She indicated that we need to work through individual issues like we did for the GCCM/Design Build legislation before any legislation is drafted.  Dick Goldsmith also expressed concern with process and reflected that the process used by CPARB on the GCCM/Design build process was more amicable and produced consensus legislation.  Dick Lutz expressed similar concerns.

Ashley Probart asked whether AGC would change anything in the draft given the recent decision in American Safety Casualty Insurance Company vs. City of Olympia.  Mr. Slunaker indicated that that case reinforces the need for legislation on this issue.

Mr. Johnson raised concern with whether CPARB is the appropriate venue for this issue since it deals with private construction.

Mr. Slunaker indicated that the draft they presented was not the final version and AGC is interested in having conversation.  Mr. Ahlers and Mr. Slunaker want to ensure that discussion involve concrete feedback with folks that are willing to compromise and can speak for other owners.  AGC is concerned that they will reach agreement with some owners but there will be another group of owners out there that will oppose the compromise.  

Several folks expressed concern about CPARB having a position on this at all.  Ms. Deakins stated that CPARB has continued to keep this a priority issue event though it has not been worked through.

Ms. Deakins moved that we recommend to CPARB for the subcommittee to continue working the issue and let CPARB decide on what to do with the legislature.  Ms. Huey seconded the motion.  Several folks expressed concern that CPARB not take any action.  If individuals want to bring forth legislation, they should be allowed to do so without interference from CPARB.  Several expressed that if CPARB tells the legislature that CPARB is looking at the issue no action will get taken in the legislature.  Many do not want CPARB used to stop legislation.  Subcommittee voted on the measure:  8 opposed; 3 supported; and 2 abstained.  Motion failed.

Industry-wide Subcommittee established a task force for this issue.  Mr. Slunaker will chair the task force.  Ms. Huey will provide Mr. Slunaker with the name of owner representatives for the task force.  
Strategic Plan for 2009 Legislative Session 
	Issue
	Task Lead
	Target Date
	Priority

	1. Notice Provision (MMJ)
	Rick Slunaker
	
	

	2. Responsibility (appendix A)
	Mike Purdy
	1st Quarter 2008
	

	3. Trust Payments
	Rick Slunaker
	2008
	

	4. Fair Competition for WA fabricators
	Dave Johnson
	2009 Leg. Sess.
	

	5. Clean Up Retainage & Prompt Pay
	Mike Purdy
	2009 Leg. Sess.
	

	6. unsupported Claims
	Bob Maruska
	2009 Leg. Sess.
	

	7. Pay Undisputed Amount of Change Promptly
	Rick Slunaker
	2009 Leg. Sess.
	

	8. HB 2009 Trench Excavation
	CPARB Letter of Support
	2008 Leg. Sess.
	

	9. Apprenticeship Utilization
	Dave Johnson
	2010 Leg. Sess.
	

	10. RCW 39.10.060 (increase subcontractors who are listed; $1 million threshold)
	?
	2009 Leg. Sess.
	

	11. Bid Limits & Day Labor
	Ashley Probart
	2009 Leg. Sess.
	

	12. RCW 39.04.015 – Increase % negotiate w/ low bidder
	Tom Peterson? 
	2009 Leg. Sess.
	

	13. Update Small Works Limit
	Bob Maruska
	2009 Leg. Sess.
	

	14. Apply Prevailing Wage to Private/Public Partnership
	?
	2009 Leg. Sess.
	


Since the list of issues is significant, the Subcommittee will decide in the next meeting the order of priorities, combine task forces where appropriate, and establish task force membership.  
Meeting Adjourned at approximately 2:30 p.m.
Next meeting:  Friday, February 1 (noon till 2pm)
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