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Summary of Legislative Bills

February 14, 2008
House Bill (HB) 1765 - Notice of Claims on Construction Projects
Proposed legislation based on The Mike M. Johnson case is again before the House for approval.  This court case, which was heard before the State Supreme Court, dealt with a contractor’s failure to provide timely notice of change on a project.  

This legislation has created high sentiment among owner and contractor groups throughout the state of Washington.  It has also produced the need for careful study of language considerations and contract implications.  

Currently there is a version from the 2007 Legislative Session which is before the House.  In addition, there is draft rewrite of the Bill, which is being studied by owner and contractor groups as well as a Capital Projects Advisory Review Board Task Force.  

It is hoped that through compromise efforts and the use of language which protects both owners and contractors, a bill will result which has the desired effect of providing equity to both parties.
On February 1st, the 2007 bill was returned to Rules Committee for third reading.
House Bill (HB) 2009 – Modifying Trench Excavations on Public Works Projects Provisions
Proposed legislation removes the requirement that an adequate safety system for a trench excavation be included in the cost estimates and bidding forms as a separate item.

A trench is generally defined as a narrow underground excavation that is deeper than it is wide and not wider than 15 feet.  On a public works project where a trench excavation will exceed a depth of four feet, the contract for the project must require adequate safety systems and meet the requirements of the Washington Industrial Safety and Health Act (WISHA).  Current law requires inclusion of these costs in the cost estimates and bidding forms as a separate item.  The proposed legislation only removes the requirement for separate costs listed in the cost estimates and bidding forms, but not the actual safety requirements for the project. 

CPARB proposed the legislation in 2007 which passed in the House, but ran out of time in the Senate.  In 2008, the bill returned to House Rules Committee for third reading, however was moved to the House Rules “X” file. 

This bill will need to be reviewed for the 2009 Legislative Session.
House Bill (HB) 2780 – Regarding Alternative Public Works Contracting Procedures
CPARB’s Project Review Committee (PRC) may authorize up to ten design-build demonstration projects between $2,000,000 and $10,000,000. Up to two of these projects can include operations and maintenance services (DBOM) for a period of longer than three years. Under current law, the DBOM may be used only for a period of three years.  CPARB will develop guidelines for the PRC for the design-build demonstration projects including operations and maintenance services. In June 2010, the PRC will report to CPARB regarding its review procedures and recommendations for further use. 
The bill provides clarification for public bodies seeking certification to use the design-build procedure or the general contracting construction manager procedure.  These entities must demonstrate successful management of at least one project using the procedure for which they are applying for certification.
HB 2780 limits appropriate honorarium payments to finalists submitting responsive proposals (instead of those submitting “best and final” proposals) that are not awarded design-build contracts. 

The statute regarding negotiated adjustments to the lowest bid or proposal for design-build projects is repealed.
On February 12th, the bill was placed on the second reading (House) suspension calendar (to be voted on soon.)  
House Bill (HB) 2864 - Filing of Certified Payroll
This bill requires the filing of certified payroll reports by subcontractors who pre-fabricate non-standard and project specific items offsite.  This requirement would apply to all public works projects in the state of Washington.  

The reason for the proposed requirement is to identify wages paid by out-of-state subcontractors (offsite fabricators) who are not bound to the prevailing wage requirements of the state of Washington.  Bill supporters believe that the advantage gained by out-of-state fabricators result in a siphoning off of contract work from in-state fabricators.  GA/E&AS staff testified with concern that the increased administration requirements of this process would be significant.  In addition, the contract chain of sub-sub-tier fabricators may very well extend beyond our national borders which would make data collection difficult, if not impossible.  
On February 6th, the bill was passed to the House Rules Committee for second reading.
Substitute House Bill (SHB) 3274 – Addressing Public Contracting by Public Port Districts
This bill clarifies the applicability of public works competitive contracting provisions to public port districts.  Requires that a port district commission establish by resolution the conditions under which competitive bid requirements may be waived.  Creates a personal services competitive solicitation chapter for public port districts to cover consultant services and other personal services that must be procured by port districts.  
On February 5, 2008 executive action was taken by the committee and the first substitute passed.  On February 11, 2008 it passed to the Rules Committee for a second reading.

Substitute Senate Bill (SSB) 6235 – Addressing Public Works Procurement
Removes the exemption for port districts from the notification requirements of the small works roster contract procedures.  Includes consulting, architectural, engineering or other services to contracts that require competitive bidding.  Adds another construction-related service to the services that governmental agencies must publicly announce requirements for and negotiate contracts for on the basis of demonstrated competence and qualifications for type of professional services required and at fair and reasonable prices.  
Other construction-related services are defined as consultant services proved by any person, other than as an employee of the agency, in connection with a furtherance of any public work, including project management, construction supervision, construction management, land surveying, environmental services, technical testing and inspection services.  Other construction-related services do not include legal services, accounting or auditing services, claims consultant services, or other similar services that may be required in connection with any public work.

Public work consultant services are defined as architectural, engineering and other construction-related services provided by a consultant.  

The definition of consultant is amended to include any person providing architectural, engineering, or other construction-related consultant services who is not an employee of the agency for which the services are provided.  

Port commissioner terms are four years in length.

The port commission must establish, by resolution, policies to comply with the competitive bidding requirements established in statute that set forth the conditions by which competitive bidding requirements fro public works contracts may be waived.

When a public port district purchases property outside of the district’s jurisdictional boundaries, as part of the planning process for developing the property, the post must study and disclose through the public hearings process in the impacted community the impact of the proposed development plans.  
The pre-development planning study must include the impact on air quality, noise and groundwater resources in the affected community, as well as the impact on both local and state transportation infrastructure that would result from development of the off-site property.  
The definition of “other construction-related services” is changed.  All port district commissioners throughout the state must be nominated by a district.  The limitation on the term that a port commissioner can serve is removed.  
On February 8th, the Substitute bill passed to the Rules Committee for a second reading.  
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