Draft Revision to Responsibility

1/9/07

Sec. 2. RCW 39.04.010 and 2000 c 138 s 102 are each amended to read as follows:


The term (1) "Public body”shall includes any general or special purpose government, including but not limited to state agencies, institutions of higher education, counties, cities, towns, and special purpose districts which is authorized by law to require the execution of public work, except drainage districts, diking districts, diking and drainage improvement districts, drainage improvement districts, diking improvement districts, consolidated diking and drainage improvement districts, consolidated drainage improvement districts, consolidated diking improvement districts, irrigation districts, or any such other districts as shall from time to time be authorized by law for the reclamation or development of waste or undeveloped lands.

The term (2) "Public work" shall includes all work, construction, alteration, repair, or improvement other than ordinary maintenance, executed at the cost of the public body, or which is by law a lien or charge on any property therein. All public works, including maintenance when performed by contract shall comply with the provisions of chapter 39.12 RCW 39.12.020. The term "Public work" does not include work, construction, alteration, repair, or improvement performed under contracts entered into under RCW 36.102.060(4) or under development agreements entered into under RCW 36.102.060(7) or leases entered into under RCW 36.102.060(8).


(3) “Award” means the formal decision of a public body notifying a responsible bidder with the lowest responsive bid that the public body has accepted the bidder’s bid and intends to enter into a contract with the bidder.
The term (4) "Contract" shall means a contract in writing for the execution of public work for a fixed or determinable amount duly awarded after advertisement and competitive bid. However, a contract which is awarded from a small works roster need not be advertised. "Contract" also means a contract awarded under the small works roster process in RCW 39.04.155. [Note:  The subcommittee briefly discussed the last sentence above, which is a proposed addition to the RCW, but did not come to conclusions.  By bringing Small Works Roster contracts under the definition of “contract,” it would appear to establish different bidder responsibility criteria for non-Small Works Roster projects from Small Works Roster projects.  RCW 39.04.155, which authorizes Small Works Roster projects establishes bidder responsibility criteria by referring to RCW 43.19.1911, which are the responsibility criteria for purchases of goods and services for state agencies.  There are two options to address this issue:  1) Eliminate the RCW 43.19.1911 bidder responsibility criteria in RCW 39.04.155 for Small Works Roster projects and instead have those projects meet the same bidder responsibility criteria as is proposed in this draft legislation; or 2)  Make no change to RCW 39.04.155, in which case responsibility criteria for Small Works Roster projects would include both those outlined in this draft legislation and the criteria from RCW 43.19.1911.
(5) "Responsible bidder" means a contractor, who, prior to award of a public works contract, complies with the following criteria:

(a) Possesses at the time of bid submittal a certificate of registration in compliance with Chapter 18.27 RCW. [Note:  The subcommittee briefly discussed a comment that the language as written would not enable plumbers and electricians to submit a bid since they need to be licensed and not registered.  Observation:  The language as written is accurate as a plumbing company or electrical contractor would need to be registered as a specialty contractor.  L & I registers contractors (general and specialty) and licenses individuals (plumbers and electricians).

(b)
Possesses a current state Unified Business Identifier (UBI) number, and a state excise tax registration number ;
(c)
If applicable, possesses industrial insurance coverage for the bidder’s employees working in Washington, and an employment security department number, each as required by state law;
(d) Is not disqualified from bidding on any public works contract pursuant to RCW 39.06.010 or 39.12.065(3); 



[Note:  Open issue not discussed fully or resolved by the subcommittee:  Should a criterion be added here regarding verification of licensing of individual employees who may be performing specialized work?]  
NEW SECTION.  A new section is added to Chapter 39.04 to read as follows:
(1)
In addition to the bidder responsibility criteria in RCW 39.04.010, a public body may adopt supplemental criteria for determining whether a bidder is a responsible bidder and qualified to be awarded a specific public works contract.









(a)
Any such supplemental criteria must be provided in the invitation to bid or bidding documents.
(b)
In a timely manner prior to the bid submittal deadline, a bidder may request the public body modify the criteria.  The public body shall evaluate the information submitted by the bidder and respond to the bidder prior to the bid submittal deadline.  In the event the public body’s reconsideration of the criteria results in a change of the criteria, the public body shall issue an addendum to the bidding documents with the modification.
(2) 
If a bidder fails to supply information requested concerning responsibility within the time specified and in accordance with the bidding documents, the public body may base its determination of responsibility upon any available information or may find the bidder nonresponsible not responsible.  [Open issue needing further discussion by the subcommittee:  Should information about bidder responsibility be submitted with the bid or only after bid opening from the lowest responsive bidder(s)?  Some owners require some responsibility information to be submitted with the bid from all bidders, which is viewed with concern by others because of the burden placed on all bidders to submit the information, and the fact that the submission requirement may create a non-responsive bid if the bidder fails to submit the information with its bid.]
(3) If, as part of the public body’s evaluation of bidder responsibility, a bidder fails to meet the requirements of Section (5) (b) and (5) (c) the bid guaranty of the bidder may be forfeited to the public body. [Open Issue for discussion: Is this provision limited to Section 5 (b) and (c) or can the public owner take the bid guarantee if the Bidder fails to supply the responsibility information requested by the public owner.]  
(4)
The Capital Projects Advisory Review Board shall write guidelines to assist public bodies in developing supplemental bidder qualification criteria, and shall make such guidelines available to public bodies. [Note:  In light of the subcommittee’s later decisions, there may be some interest by the subcommittee in re-evaluating whether to include this paragraph in the legislation, and to simply agree that the subcommittee would take on the task of developing and disseminating the guidelines.]
NEW SECTION.  A new section is added to Chapter 39.06 to read as follows:

(1)
In order to promote the use of responsible subcontractors on public works contracts, the following language shall be included in every public works contract and subcontract of any tier:  “At the time of execution of a subcontract, the contractor shall verify that the subcontractor complies with the following, and at the time of execution of a subcontract of any tier by a subcontractor, the subcontractor shall verify that the sub-tier subcontractor complies with the following:  possesses a certificate of registration in compliance with Chapter 18.27 RCW; possesses a current state Unified Business Identifier (UBI) number; possesses a state excise tax registration number; if applicable, possesses industrial insurance coverage for the subcontractor’s employees working in Washington, as required by state law; if applicable, possesses an employment security department number, as required by state law; is not disqualified from public contracting pursuant to RCW 39.06.010 or 39.12.065 (3).  The contractor shall include this paragraph in each of its subcontracts, and subcontractors of any tier shall include this paragraph in each of its sub-tier subcontracts.” 
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